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DISTRICT COURT, DENVER COUNTY, COLORADO 
Denver City and County Building 
1437 Bannock Street, Room 256 
Denver, Colorado 80202 

▲ COURT USE ONLY  ▲

INTERMOUNTAIN RURAL ELECTRIC 
ASSOCIATION d/b/a CORE ELECTRIC 
COOPERATIVE,  

Plaintiff, 
v. 

PUBLIC SERVICE COMPANY OF COLORADO,  

Defendant. 

Attorneys for Plaintiff Intermountain Rural Electric 
Association d/b/a Core Electric Cooperative: 
Perry L. Glantz, Atty. Reg. No. 16869 
Ryan M. Sugden, Atty. Reg. No. 49499 
STINSON LLP 
1144 Fifteenth Street, Suite 2400 
Denver, CO 80202 
Phone: 303-376-8410 
Fax No: 303-376-8439 
perry.glantz@stinson.com 
ryan.sugden@stinson.com 

Case No.:  

Div. No.: 

COMPLAINT AND JURY DEMAND 

Plaintiff Intermountain Rural Electric Association, d/b/a CORE Electric Cooperative 
("CORE"), for its Complaint against Defendant Public Service Company of Colorado ("PSCo"), 
states and alleges as follows: 

INTRODUCTION 

1. CORE is a Colorado electric cooperative that provides retail electric service to
customers from the Eastern Plains to the Colorado Front Range, including the towns of Elizabeth, 
Bennett, Castle Rock, Parker, Larkspur and Woodland Park.  In order to serve its customers, CORE 
owns a  share of the Comanche Unit 3 electric 
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of PSCo's inability to prudently maintain and operate Comanche 3, the plant "had the lowest 
availability during the period from 2010 through October 2020" among PSCo's other coal and 
natural gas thermal generating units. Exhibit E at p. 67. Using an electric utility industry metric, 
the Equivalent Availability Factor ("EAF"), the PUC concluded that: 

… when compared to other PSCo-owned coal and gas-fueled units that operate on 
either a single steam cycle or a combined cycle, Comanche 3 had the lowest 
weighted average EAF from 2010 through October 2020. Although newer units 
should be expected to have higher AFs and EAFs compared to older units, the 
opposite is true for Comanche 3; the Company’s older units have a greater weighted 
average EAF . . . . 

Exhibit E at p. 68. 

31. Comanche 3 even had a lower EAF than the other two coal-fired units PSCo 
operates at the same complex, despite those units being built in the mid-1970s. Exhibit E at p. 69. 

32. In the Certificate of Public Convenience and Necessity for Comanche 3, PSCo 
represented that Comanche 3 would operate at an EAF of 95. Instead, according to the PUC, for 
the first ten years of operation Comanche 3 has operated at a weighted average EAF of 
approximately 71. Exhibit E at p. 68. 

33. Had Comanche 3 been operated consistent with Prudent Utility Practices, its EAF 
would have been much higher and CORE would have received additional power because of its 
ownership of Comanche 3. 

B. In 2020, PSCo's Imprudent Management of Comanche 3's Water Chemistry 
and Failure to Follow Industry Standard Maintenance and Operation 
Practices Caused One of Comanche 3's Turbines to Suffer Significant 
Damage. 

34. Comanche 3 utilizes a Mitsubishi TCRF36, N-61 steam turbine generator set, 
which comprises three large rotors coupled together. It includes a combined nine-stage high 
pressure ("HP") turbine, a six-stage intermediate pressure ("IP") turbine, and two six-stage, dual 
flow low pressure ("LP") turbines.  

35. On January 13, 2020, Comanche 3 tripped offline when two blades in one of the 
LP turbines broke off while the turbine was spinning at high speed, causing considerable damage 
to the unit (the "L-1 Blade Failure"). This failure was caused by PSCo's deficient maintenance and 
operating procedures and practices. 

36. Following the January 13, 2020 event, PSCo retained an experienced engineering 
firm, Structural Integrity Associates, Inc. ("Structural Integrity"), to determine the root cause of 
the L-1 Blade Failure. Exhibit E at p. 18. The Structural Integrity report is attached hereto as 
Exhibit F. 
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the turbine, or hygroscopic adsorption into turbine, can lead to pitting, a precursor 
to corrosion. 

Exhibit E at pp. 45-46. 

71. The PUC Staff Report agreed with Structural Integrity finding that PSCo needed to 
substantially improve its O&M practices and procedures and agreed with Structural Integrity's 
lengthy list of recommendations. Id. at pp. 46-47. 

72. The PUC Staff Report identified numerous other deficiencies in PSCo's operation 
and maintenance procedures and its response to the TLO incident. The PUC Staff Report faulted 
PSCo for:  

a. Inadequate Adherence to the Company’s Quality Control Policy;  
b. Lack of Appropriate Subject Matter Experts on the Team;  
c. Inadequate "Extent of Conditions" Analysis of Single Point Vulnerabilities;  
d. Modifications Not Correct and Accessible to Other Personnel;  
e. Poor Maintenance Practices Contribute to Lower Plant Reliability;  
f. Inconsistent Training Practices and Incomplete Documentation of Mastery of 

Knowledge; and  
g. Not adopting all the recommendations its own internal review teams made. 

Exhibit E at pp. 35-42. 

73. Concerning the TLO event, the PUC Staff Report found that PSCo had not 
conducted a Single Point of Failure ("SPOF") analysis to identify potential risks posed by design 
or system defects before they manifest into problems or system failures. As the PUC Staff Report 
found, had PSCo performed a SPOF analysis "the millions of dollars in turbine damage may have 
been prevented." Id. at p. 39. In more than a decade since Comanche 3 was placed into service, 
PSCo has never performed a SPOF analysis for Comanche 3 or "any of the processes that support" 
Comanche 3, even though SPOF analyses are "not new to the power industry." Id. 

74. The PUC Staff Report identified at least two "specific occurrences" of "poor or 
inadequate maintenance" of Comanche 3 by PSCo that "could ultimately result in reduced 
reliability of the power plant." Id. at p. 40. PSCo admitted it had never dismantled and inspected 
the TLO six-way transfer valve since Comanche 3 was placed into service in 2010. In addition, 
the TLO system filters had not been changed for "several years." Id. The manufacturer 
recommends that the filters be changed when the differential pressure across the filter element 
reaches 15 psi or every six months, whichever comes first. Id., pp. 40-41. The PUC Staff Report 
expressed "concern" that these specific maintenance lapses could indicate "a lack of adequate 
maintenance practices in the plant as a whole." Id. at p. 41. 

75. The PUC found that PSCo has a deficient operator training program. For the PSA 
responsible for manipulating the TLO valve that caused the lube oil failure, PSCo was unable to 
produce a signed copy of the training activities showing he completed the required training. Id. at 
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G. Summary of Comanche 3's History of Unreliability Caused by PSCo's 
Imprudent Utility Practices. 

82. The PUC Staff Report included a chart of Comanche 3's planned and unplanned 
outages since 2010, with planned in blue and unplanned in red. This chart illustrates the number 
and length of unplanned outages that PSCo's imprudent utility practices caused. 

H. CORE Incurred Tens of Millions of Dollars in Losses as a Direct Result of 
PSCo's Breaches of its Contractual Obligations. 

83. Because of the numerous and lengthy outages at Comanche 3 since it began 
commercial operation, CORE has suffered millions of dollars in damages. 

84. First, CORE has spent millions of dollars in additional repair and maintenance costs 
that were incurred only because of PSCo's imprudent utility practices and other breaches of the 
Project Agreements.  
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85. Second, CORE has paid to obtain replacement power to cover the energy that 
Comanche 3 did not produce and PSCo failed to deliver. Indeed, because CORE’s Power Purchase 
Agreement with PSCo requires CORE to purchase "backup power" from PSCo when Comanche 
3 is unavailable, PSCo benefitted from breaching its contracts with CORE and failing to properly 
maintain and operate Comanche 3 because CORE bought additional wholesale electrical power 
from PSCo that was more expensive than its expected output from Comanche 3. While Comanche 
3 was unavailable in 2020 and early 2021 due to PSCo’s imprudent utility practices, CORE 
purchased more than $38.5 million in replacement power, which resulted in a net additional cost 
to CORE of more than $20 million.   

86. Third, the accumulated impact of PSCo's failure to operate Comanche 3 consistent 
with Prudent Utility Practice will result in excessive future maintenance and repair costs and the 
necessity of CORE continuing to purchase replacement power as a result of unplanned outages for 
the remaining life of the plant. 

87. Fourth, PSCo has greatly devalued CORE's ownership interest in Comanche 3. Due 
in large part to PSCo's failure to follow Prudent Utility Practices, the expected total useful life of 
Comanche 3 is now less than half of the original projection of 60 years. Prior to Comanche 3's 
construction, PSCo had projected it would have a useful life of 60 years of coal fired power 
production. The reasonable expectation was that the Comanche 3 would be the last coal fired power 
plant in Colorado as the transition to renewable sources of power was completed. It is now almost 
certain that Comanche 3 will not operate for more than 20 years. This has resulted in CORE's 
ownership interest suffering a severe and permanent loss of value. The appraised value of CORE's 
ownership interest in Comanche 3 is much lower now than it would have been if Comanche 3 had 
been properly operated. 

88. The facts underlying CORE's claims against PSCo and CORE's damages only 
recently came to light because PSCo intentionally withheld information from CORE.  

89. Pursuant to the JOA, an "E&O Committee" was formed, with PSCo, CORE and 
Holy Cross each appointing one member to the committee.  The function of the E&O Committee 
is, among other things, to discuss events concerning the operation and maintenance of Comanche 
3.  PSCo, as the Operator and the party in sole possession of all documents and information 
pertaining to the operation of Comanche 3, is contractually obligated under the JOA and the O&M 
Agreement to make documents and other pertinent information available to the non-PSCo 
members of the E&O Committee.  

90. During the first ten years of commercial operation at Comanche 3, PSCo withheld 
and failed to disclose pertinent information to the E&O Committee concerning the nature and 
causes of the numerous outages that occurred, including information regarding the water chemistry 
issues and operating procedures employed by PSCo at the plant. PSCo failed to advise the E&O 
Committee of the numerous failures and the causes of outages that occurred throughout the life of 
Comanche 3. The true nature and extent of PSCo’s failure to follow Prudent Utility Practices was 
not made known until after the January 2020 steam turbine failure. 
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b. ignoring alarm and shutdown limits and maintaining operation during 
contamination events,  

c. not using appropriate chemistry treatments, 
d. using unreliable chemistry instrumentation, 
e. failing to properly supervise and train personnel, 
f. failing to perform proper maintenance or make all necessary repairs and 

replacements of equipment, 
g. failing to have and update appropriate Operating Manuals and training materials, 
h. failing to procure equipment and machinery necessary for the performance of the 

O&M Services, 
i. failing to observe operating parameters, 
j. failing to implement proper information systems, and 
k. failing to properly maintain actuated turbine drain valves and to address the 

resulting distortion of the casing and rotor at Comanche 3. 

101. PSCo's breaches of its contractual obligation to operate consistent with Prudent 
Utility Practices resulted in an EAF below the reasonable expectations of the parties to the Project 
Agreements. 

102. PSCo's management and operation of Comanche 3 fell below the standard of care 
reflected in the Project Agreements. 

103. PSCo's breaches caused significant damage to Comanche 3, including without 
limitation the L-1 Blade Failure, the June 2, 2020 Lubrication System Failure, boiler tube leaks, 
and numerous other unplanned outages that caused Comanche 3 to be unavailable to generate and 
deliver electrical power to CORE, depriving CORE of the benefit of its bargain and causing 
Comanche 3 to purchase replacement power from PSCo at a higher cost. 

104. PSCo's breaches resulted in increased O&M Costs and Capital Costs charged to 
and paid by CORE and have permanently reduced the value of Comanche 3. 

105. PSCo's breaches caused permanent damage to Comanche 3 that will directly result 
in Comanche 3 being retired from service earlier than it would have been had PSCo operated 
Comanche 3 consistent with its contractual obligations and Prudent Utility Practices.  Because of 
this, PSCo has caused CORE's ownership interest in Comanche 3 to be devalued and CORE will 
be required to secure future electrical power for its customers at a higher cost, resulting in 
additional recoverable damages. 

106. For these reasons, CORE suffered and will continue to suffer direct compensatory 
damages in an amount to be proven at trial.  

107. CORE has satisfied all contractual conditions to commence this action by pursuing, 
without success, the pre-litigation claims procedure set forth in the agreements.  
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115. CORE requests the entry of a declaratory judgment that CORE is entitled to recover 
all of the costs it has previously paid to PSCo for the repair or reconstruction of equipment and/or 
facilities damaged because of PSCo's breach of the Project Agreements. 

COUNT III 
Breach of Covenant of Good Faith and Fair Dealing 

116. CORE incorporates all previous allegations as if fully alleged herein. 

117. Under Colorado law, contracting parties are required to act in good faith and to deal 
fairly with each other in performing the express terms of the contract. The good faith performance 
requirement serves to effectuate the intentions of the parties or to honor their reasonable 
expectations. 

118. The duty of good faith and fair dealing is breached when a party acts contrary to 
the agreed common purpose of the contract or the parties' reasonable expectations. 

119. PSCo breached the covenant of good faith and fair dealing through its failure to 
operate Comanche 3 in a manner consistent with the parties' intentions and reasonable expectations 
as reflected in the Project Agreements to operate Comanche 3 in such a manner to generate a secure 
and reliable source of electric power available to CORE.  

120. PSCo also breached the covenant of good faith and fair dealing by failing to 
disclose the true cause of multiple outages at Comanche 3 during its first ten years of commercial 
operation, which were largely a result of PSCo’s poor operating procedures. 

121. Further, PSCo exercised its discretion to operate Comanche 3 in a manner that has 
permanently diminished and/or destroyed Comanche 3's value, and CORE's ownership interest in 
it, which has deprived CORE of valuable contract rights, which is inconsistent with the parties' 
intentions and reasonable expectations.  

122. PSCo's conduct was contrary to the reasonable expectations of the parties to the 
contracts. 

123. As a result, CORE suffered and will continue to suffer direct compensatory 
damages in an amount to be proven at trial.  

COUNT IV 
Unjust Enrichment  

124. CORE incorporates all previous allegations as if fully alleged herein. 

125. PSCo enjoyed an unjust benefit, at CORE's detriment, by receiving much higher 
payments for replacement power from CORE as a result of PSCo's failure to properly operate 
Comanche 3. 
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126. The numerous and extended unplanned outages caused by PSCo's failure to 
properly operate Comanche 3 resulted in CORE purchasing power from PSCo to replace the power 
CORE was entitled to receive from Comanche 3. 

127. It would be unjust, under the circumstances, to allow PSCo to retain the benefit of 
its malfeasance. 

128. As a result, CORE should be allowed to recover the excessive amounts paid to 
PSCo for replacement power as a result of PSCo's failure to properly operate Comanche 3. 

COUNT V 
Waste  

129. CORE incorporates all previous allegations as if fully alleged herein. 

130. Colorado law recognizes claims for waste by one "concurrent non-possessory 
holder" of an interest in property against the party in possession of the property for damaging, 
injuring or failing to protect the property. Fed. Deposit Ins. Corp. v. Mars, 821 P.2d 826 (Colo. 
App. 1991). 

131. CORE and PSCo hold concurrent interests in Comanche 3 as tenants-in-common. 
PSCo is in exclusive possession of Comanche 3. 

132. PSCo committed multiple acts of waste by misusing Comanche 3, neglecting to 
maintain Comanche 3, deficiently operating Comanche 3, causing certain components of 
Comanche 3 to be destroyed, and reducing Comanche 3's expected lifespan.  

133. PSCo's waste has caused, without limitation, Comanche 3 to generate electricity 
less efficiently, increased its operating and maintenance costs, and reduced its expected lifespan. 

134. PSCo's waste of Comanche 3 has permanently diminished Comanche 3's value, 
thereby injuring and permanently reducing the value of CORE's interest in Comanche 3 as a tenant-
in-common. 

135. CORE is entitled to a monetary judgment for the diminution in value of its interest 
in Comanche 3 caused by PSCo's waste in an amount to be proven at trial. 

JURY DEMAND 

CORE requests a jury on all issues so triable. 

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that the Court: 
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A. Award monetary damages against PSCo and in favor of CORE in an amount to be 
proven at trial including but not limited to: 

1. Damages related to the costs incurred by CORE to repair and replace 
equipment caused by PSCo's conduct; 

2. Damages related to the costs incurred by CORE to purchase replacement 
power as a result of outages at Comanche 3 caused by PSCo's conduct; 

3. Damages that will be incurred by CORE for the continuing cost to repair 
and replace equipment damaged by PSCo's conduct; 

4. Damages that will be incurred by CORE to purchase replacement power 
because of outages at Comanche 3 that will continue because of the damage caused by 
PSCo's conduct; 

5. Damages that will be incurred by CORE to purchase replacement power as 
a result of the premature retirement of Comanche 3 as a result of the damage to the plant 
caused by PSCo's conduct; and 

6. Damages representing the diminution in value of CORE's interest in 
Comanche 3 caused by PSCo's conduct including misusing Comanche 3, neglecting to 
maintain Comanche 3, deficiently operating Comanche 3, causing certain components of 
Comanche 3 to be destroyed, and reducing Comanche 3's expected lifespan; 

B. Enter a declaratory judgment that CORE is not responsible for the payment of any 
costs that have not yet been paid by CORE for the repair or reconstruction of equipment and/or 
facilities damaged because of PSCo's breach of the Project Agreements; 

C. Enter a declaratory judgment that CORE is entitled to recover all of the costs it has 
previously paid to PSCo for the repair or reconstruction of equipment and/or facilities damaged 
because of PSCo's breach of the Project Agreements; 

D. Award attorney's fees and costs as allowed by law; 

E. Award pre and post judgment interest as allowed by law; and 

F. Grant any other such relief that the Court deems just and equitable. 
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Respectfully submitted on this 7th day of September, 2021. 

STINSON LLP 

s/ Perry L. Glantz 
Perry L. Glantz, Atty. Reg. No. 16869 

Attorneys for Intermountain Rural Electric 
Association d/b/a CORE Electric Cooperative 

Plaintiff's Address: 

5496 N. U.S. Highway 85 
Sedalia, Colorado 80135 

In accordance with C.R.C.P. 121(c) §1-26(7), a printed copy of this document with original signatures is being 
maintained by the filing party and will be made available for inspection by other parties or the Court upon request. 


